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Specific reasons for the Berlin Appeal: 

 

Lord Justice Sir John Thomas, President of the European Network of Councils for 

the Judiciary (ENCJ) and Judge of the Court of Appeal London, published in KritV 4/08, p. 

389ff.: 

 

“In Europe we have the same objectives in solving our common problems, namely: 

 

1. ensuring the independence of the judicial branch of the state so that it can deliver 

2. justice impartially as quickly and as cheaply as possible consistent with the 

interests of justice and so 

3. maintain the rule of law 

 

Therefore independent Councils for the Judiciary should – without being influenced trough 

the executive branch -  guarantee the following aspects:  

 

1. Appointment, promotion and career development 

2. Codes of conduct and discipline 

3. Training 

4. Court administration 

5. Protection of the image of justice  

 

I think the inevitable conclusion is that a Council for the Judiciary is needed. It must fulfil a 

central role, even though some of the tasks may be carried out by others. There is no real 

alternative. The judicial branch of the state needs a central institution not only, but also to  

• to discharge the tasks I have enumerated itself (or to ensure that others discharge 

them independently),   

• to manage the relationship with the legislature and the executive,  

• to take overall responsibility for the proper functioning of the judicial branch of the 

state and in particular the timely and impartial delivery of justice at the lowest cost 

consistent with the interests of justice.   

A judiciary that does not have the means of ensuring this will find that others are quite 

happy to do it for them. Without proper and responsible arrangements for governance 

this may well happen. Not only will a Council fulfil the central role I have described, but it 

should also provide leadership and central representation for the judiciary and balance 

the relationships with the Judges Associations and the judicial hierarchy.”   
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Eric Alt, Vice President of MEDEL and Judge at the Cour de cassation (Paris), published in 

KritV 4/08, p.360ff.: 

 

“One can never harbour too much doubt in matters concerning the State”. This statement of 

Pierre Bourdieu may explain why we have many interesting theories about separation of 

powers and checks and balances. 

 

The judiciary is part of the state. As the mouth of law, the judge has to apply the rules. But a 

modern judge also has to be the conscience of the law: he has to resist to the excesses of 

the other branches of power, to stand up for fundamental rights, to apply the law to those 

detaining power. This may be the origin of very tense situations. For instance, today in 

Serbia, the government is considering the re-election of all judges. Whether this will be a 

opportunity to sack some judges for underlying political reasons remains to be seen. In Italy, 

the parliament has passed a justice reform bill, helping Prime Minister Berlusconi to avoid 

trial on corruption charges. In France and Spain, movements of judges took place in October, 

to protest against attacks on justice by the executive branch. 

 

Legal theory has to tackle all this. There are trends and challenges to be analysed, and 

choices to be made. 

 

There exist European  

1. standards which were developed by the ECHR (European Court of Human Rights), 

2. trends developed within the Council of Europe and  

3. new implemented self-government organs in several Member States (France 2008, 

Great Britain 2005, The Netherlands 2002, Belgium 1999) 

 

There are European Challenges: 

1. Building of a consensus on standards of conduct, 

2. creating fair standards of performance and 

3. examining the failure of judiciary systems 

 

There are european choices to be made, too: 

1. the role for public prosecutors in a self governed judiciary,  

2. composition of the High Council of Judiciary and 

3. the autonomy of court administration. 

 

We have to invent new scales of justice, so that a German judge or prosecutor asking his 

French or Italian counterpart for some investigations can be sure that the work is done fairly 

and in good time. This depends on a whole system, but the guarantees of independence are 

an important part of this system.”  
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Orlando Afonso, Vice President of Consultative Council of European Judges (CCJE) and 

Judge of the Court of Appeal (Evora), published in KritV 4/08, p. 380ff.: 

 

1. A European history 

 

“During the last decades, the most frequent conflicts between the judiciary system and the 

political power occur in Europe, mainly. While Italy has been the pioneer in terms of political 

tensions created around the judicial power, other countries such as Belgium, Spain, Poland, 

France or Portugal have been assisting to more or less cyclic offensives from the political 

and economic power (dully covered by the media) against the judicial power.  

 

In France, for instance, the alarm against the risk of a “judges’ government” was relaunched 

from the nineties. That happened when the French examining magistrates showed some 

curiosity about the air tickets of the President’s wife and daughter or about the Elysée food 

costs. The political scandals in Paris during the nineties led to consider a “complot” in the 

Judiciary against the power democratically established. 

 

In Great-Britain, the nation of a consolidated judiciary system considered as the most 

respectful of the world, one can watch with surprise, in 2003, the statement of the Minister for 

Home Affairs, when commenting on a sentence that annulled a decision from the “Home 

Office” that refused asylum to an immigrant group, that I’m quoting: “I would like that no 

doubt will remain: we do not accept the Court’s decision. Honestly, I have enough of this 

situation, where the Parliament decides and the judges revoke its decisions”. 

 

In Portugal, the speech of declaring illegitimate has peculiar features changing the sense 

and reason from the last decade of the 20th century until nowadays. At a first stage, the 

stress of the crisis in Justice was (fairly) placed over the delays and the lack of human 

resources, legal and logistic means, effective in order to implement a punctual justice. This 

kind of criticism grouped the opinions of citizens and justice experts (judges, public 

prosecutors, lawyers and other officials) that would not complain together their lamentations 

because there was no “Western Wall” in the country, but would recognize urgent system 

reforms. The tension between political and judicial power was getting worse about the 

solutions preconized by one and rejected by another. But it quickly passes from the means 

crisis period to political and cultural crisis, completely different from that one. Now, at stake is 

not only the Courts’ late answers (mostly at First Instance level) to a justice that would 

desirably be absolute and universal, but mainly the action, reaction or answer from a Justice 

that (political, economic and social) power is not controlling, at least in a direct way. While, at 

a first stage, the crisis analysis and its delineated solutions were done at “una voce sine 
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discrepante”, however with some corporative and crepuscular reactions, at this second 

stage, the solutions are far from any kind of unanimity. Different interests at the present time, 

in Portugal and in many European countries, indicate an economic and technocrat 

conception of Justice, consentaneous with the speech of the neoliberal State and a 

globalized society, preconizing the courts as companies, state and dependent organisms, 

whose decisions must contain minimum jurisprudential oscillations. The political and 

economic powers, an advocacy part and pseudo-modern Judiciary sectors contribute to this 

conception. 

 

2. Judicial independence as a guaranty for human rights and the rule of law 

 

To this conception one must confront the Justice view as a civilization value and first virtue of 

the social institutions, the pillar of the Rule of Law. This last conception causes the existence 

of independent and effective courts, where reforms that affect directly and indirectly the 

structuring principles of the judicial power cannot be admitted (independence, irremovability, 

natural judge …). 

 

A humanist conception of the Justice is not compatible with productivity rates, 

mathematical rules to appreciate the legal fact and even less compatible with decisions to 

one’s satisfaction and made to measure. The Justice is a value of Mankind and for Mankind 

and the judges must have in mind that “everyone benefits from an inviolability”, as stated by 

John Rawls, “that happens from Justice, which cannot be eliminated, as a whole, even for 

the society’s welfare”. Moreover, they must understand that “the loss of freedom of some 

people cannot be justified by the fact that other people will share a greater benefit”; “they 

cannot allow that some sacrifices imposed to some people are compensated by the increase 

of advantages benefited by the majority”.  Consequently, the rights guaranteed by the Justice 

cannot be dependent from political negotiation or social interests’ evaluation.  An injustice 

is only tolerable when necessary to prevent a greater injustice.  When in a society like ours 

the real dimension of Right and Justice is lost, it is possible to set up all type of judicial 

reforms in the name of productivity, greater profit or smaller loss, non–value and non ethics 

management. In such context, the action of Courts, as guarantor of the values inherent to the 

Justice, is misunderstood and inconvenient and the independence of the judges a myth to 

eliminate. 

 

3. Recommendations of the CCJE 

 

The CCEJ didn’t only define the principles featuring the independence. In what concerns the 

composition, the tendency of several commissions of the Council of Europe that deal with the 
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independence of the judicial power, is to create a mixed CJ composed of magistrates from 

Courts of different hierarchical levels and laic persons. The CJ shall not be composed of 

magistrates (or magistrates from Higher Courts) exclusively as if they were a group of 

Levites, but it shall reflect the different trends of opinion both from judiciary and society and 

thus appear as a legitimation source of the judicial body. On the other side, it shall be 

composed of a majority of judges elected by their colleagues. Therefore, the political 

manipulation or any improper pressure could be avoided. The organ shall operate out of the 

minimum concession to the game of the parliament majorities, and out of any implicit and 

perverse subordination to partisan logics, in order to be the guarantee of essential values 

and principles. The existence of HCJ is set in a guarantee of independence and autonomy of 

the judicial power and magistrates in particular. So, besides the administration, management 

and discipline functions of the judicial body, the HCJ shall guarantee the essential values, 

such as the independence, the judicial pluralism, the protection of the role given to the 

Judiciary as keeper of freedoms and human rights, keeping the quality of permanent 

discussion about the role of the judicial power within a democratic system. 

 

We talk about independence of the legal power; however, we assist these days to a (natural 

or caused) growing distrust from the citizens towards their judges. There are many causes of 

distrust: mainly those from cultural order and those associated to the operation of the judicial 

engine. The independence is only visible and understood when the judicial activity is 

performed with professionalism and on time.” 

 

 


